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OPINION

Background

This is a divorce case wherein Wife was granted a divorce based on Husband's
admitted adultery. The parties had four children, three of whom were minors (ages 13, 7 and 4)
when the complaint for divorce wasfiled. Theissueson appeal concernthe Trial Court’sdivision
of the marital assets, award of alimony, and child support.

Wife testified at length relevant to the issues on gppeal.! She and Husband were
married in 1984. At the time of trial, Wifewas 45 years old. She quit high school in either ninth
or tenth grade and later obtained a GED. The only education Wife had snce then was a unit
secretary course she took when her first child was young. She wasworking as a unit secretary at a
hospital when the partieswere married. Early inthe marriage and whileliving in Florida, Husband
had a drug problem and eventually began selling drugs. When some of Husband' s friends started
getting arrested, they decided to moveto adifferent part of Florida. Afterthismove, Husband began
growing and selling marijuana. Husband eventually was arrested and received probation. The
parties moved to East Tennesseein 1988. Wife worked at U.T. Hospital and Husband took classes
at the University of Tennessee. After completing hisstudiesat U.T., Husband applied for and was
accepted to medical school at East Tennessee State University. Husband and Wife then moved to
Johnson City and Wife became employed at North Side Hospital and continued to work until she
devel oped complicationswith the pregnancy of the parties’ second son.? Wife quit work at that time
and never returned to work outside of the home. Wife's work experience has been limited. In
addition to working at hospitds, she also performed somework in retail asacash register operator.
Wife testified Husband wanted her to stay home with the children when she ceased working, and
they never talked about Wife again getting ajob outside of the home.

In early 1999, Husband called Wife after athree day trip to Hilton Head and told her
he never would be coming home. Wife eventually learned Husband was seeing another woman.
Wife claims Husband threatened to move to the Cayman Islands where, he claims, there is no
extradition law and to return when the youngest childis 18 years of age. Wifefiled a statement of
incomeand expenseswiththe Trial Court showingtotal monthly expenses of $8,473 and net income
of $0.00.

Husband testified he earned $253,062 in 1997, $312,949 in 1998, and $350,000 in
1999. His gross income for 2000 was $370,000. At the time of trial, Husband was 40 years old.
He works as an emergency room physician. He presently works three 24 hour shifts per week. He
may work longer than 24 hours on a shift if there is a heavy patient load. According to Husband,

1There was substantial testimony at trial concerning various matters not raised on appeal.

2 Wife already had one child, a daughter, when the parties were married. This child was adopted by Husband
and was over the age of eighteen at the time of trial.
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there is approximately $14,000 in credit card debt that was incurred during the marriage. He also
owes approximately $130,000 in student loans.

Husband testified the marriage was shaky from the beginning. Wifewould be angry
and hateful unless she wanted something. When he would buy her what she wanted, shewould act
fine for acouple of days and then the cycle would start over again. Hetestified to constant money
problems and stated Wife would hide money from him. Husband denied ever selling drugs.
Husband admitted he began asexual relationship with aco-worker after he and Wife separated. He
intends on maintaining this relationship.

The Tria Court granted a divorce to Wife based on Husband' s admitted adultery.
The Trial Court ordered Husband to pay child support in the amount of $4,148.00 per month plus
an additional $1,200 per monthin trust for the children’s college education. The Trial Court noted
the total amount of child support was approximately “$1,200 a month less than the full guideline
amount ....”  With regard to division of marital property, the Trial Court stated:

[T]he factors the Court is to consider are reflected in 36-4-
121.... The duration of the marriage is indicated, seventeen years.
The age, physical and mental health, skills, employability, earning
capacity. With respect to those things Ms. Dube’s forty-five, Dr.
Dube salittlebit younger, he sforty. Apparently both havesome, as
| understand it, relatively minor physical problems.

Certainly as far as employability and earning capacity, that
greatly favors Dr. Dube. The tangible or intangible contributions of
one party to the education and training or increased earning power, it
is my understanding from testimony that Ms. Dube did work some
while Dr. Dube was attending the University of Tennessee and for a
brief period of time when he started medical school up here....

The ability of each party to acquire future acquisitions of
capital assets and income. Of course, that greatly favors Dr. Dube.

With respect to the contribution of each party to the
acquisition and preservation, appreciation of marital assets. Again,
Dr. Dube asfar aswho made the actual financid resources avalable
for acquisition and appreciation of property, that waswhat he did and
not what Ms. Dube did. She did contribute to the marriage as a
homemaker and parent and mother of these children....

After considering theabovefactors, the Trial Court ordered themarital property split

65% to Wife and 35% to Husband after giving Husband credit for any capital gaintaxesrealized in
the sale of real property. The marital debt and any losses from the sale of real estate was divided
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with Husband being responsible for 65% of the debt and Wife 35%. Each party was awarded the
household furnishings in their respective homes.

With regard to alimony, the Trial Court noted the statutory preference for
rehabilitative alimony over permanent alimony. The Trial Court discussed the factors to be
considered when awarding alimony, many of which were the same factors discussed above when it
considered the division of marital property. The Trial Court observed many of the factors, such as
“earning capacity, obligation needs, and the financid resources of the parties, the relative education
and training of the parties’ substantially favored Husband. Another factor was the desirability for
one party to stay at home to care for the young children. The Trial Court observed Wife was 45
yearsold and had aGED. Nevertheless, the Trial Court concluded Wife could be rehabilitated and
attend college to obtain a degree. As such, the Trid Court ordered rehabilitative alimony in the
amount of $5,000 per month for six years.

After rendering the above opinion, the Trial Court apparently rethought its decision
and amended itsopinion. Insodoing, the Trial Court stated it did not believe Wife could rehabilitate
herself to a standard of living even approaching what she enjoyed for the past few years and “one
which [Husband], a medical doctor with a present monthly income of gpproximatey $30,000, will
continueto enjoy after thisdivorce.” After pointing out alimony paymentswould betax deductible,
the Trial Court ordered permanent alimony in the amount of $5,000 per month for five years, then
$2,500 per month thereafter, noting thelarger sum for the five year period was to provide Wifethe
opportunity to further her education or otherwisetrain herself for the labor market.

Husband filed various motions and further arguments were undertaken concerning
the award of aimony and other matters. After further hearings, the Trial Court issued yet another
Order, this time concluding Wife was entitled to permanent alimony in the amount of $3,200 per
month until death or remarriage. In so doing, the Court stated:

I’m going to award permanent alimony .... Thereisno way
this lady can be rehabilitaed. Rehabilitated to what? ... A unit
secretary? She has absolutely no skills other than some limited
secretarial Kills.... Sheisgoing to have to retrain herself hopefully,
or get educated. And that’s the reason | order the five thousand
(%$5,000.00) dollarsfor fiveyears... to provide her somekind of extra
alimony so that she could try to do that. But the practical matter,
there is no rehabilitation or restoration of skills for Ms. Dube. She
never had any. It'sassimple as that.

The Trial Court again discussed the various factors to consider when awarding
aimony, noting, inter alia, Husband’ sgreater earning capacity, younger age, Wife' slimited earning
potential and education. The Trial Court reviewed other factors and also noted Husband simply
found himself another “romantic interest” and in so doing, “he’s pretty much changed what would
be[Wife s| and the children’ sstandard of living that they woul d have enjoyed had [Husband] stayed
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inthismarriagerelationship.” After discussing the relevant factors, the Trial Court concluded they
weighed heavily in favor of Wife, and even if Wife obtained additional training or education, she
would “never approach theincome level” that Husband enjoys.

After the Trial Court madetheaboveruling, Husband filed amotionto alter or amend
the judgment. In this motion, Husband sought, among other things, clarification of the number of
hours he was required to work per week in order to compute child support payments. The reason
for thiswas apotentid decrease in the number of hours Husband would be working due to several
different factors, some of which were outsde his control. The Trial Court refused this request.

Husband rai ses three i ssues on appeal, which we quote as follows:

1 Did the trial court err as a matter of law by concurrently
awarding rehabilitative alimony and alimony in futuro?

2. Did thetrial court err asamatter of law in awarding the wife
adisproportionatedistribution of the marital property based solely on
the appellant husband’ s past income when the income is based on a
90 hour work week?

3. Doestheamount of child support awarded congtitute an abuse
of discretion by the trid court when the trial court refused to make
specificfindings of fact concerning the required number of hoursthe
appellant husband must work in relation to the 90 hours per week he
was working at the time of the divorce?

Discussion

Thefactual findingsof the Trial Court areaccorded apresumption of correctness, and
we will not overturn those factual findings unless the evidence preponderates against them. See
Tenn. R. App. P. 13(d); Bogan v. Bogan, 60 S\W.3d 721, 727 (Tenn. 2001). With respect to legal
Issues, our review is conducted “under a pure de novo standard of review, according no deference
to the conclusions of law made by the lower courts.” Southern Constructors, Inc. v. Loudon County
Bd. Of Educ., 58 SW.3d 706, 710 (Tenn. 2001).

Withregard to the Trial Court’ sdivision of the marital assets, the many factorsto be
considered by atrial court in making an equitabledistribution of property are set forthin Tenn. Code
Ann. 8 36-4-121(c), and include age, physical and mentd hed th, employability, the contribution of
a party to the marriage as homemaker, tax consequences, etc. A tria court has wide discretion in
dividing the interest of the partiesin marital property. Barnhill v. Barnhill, 826 S.W.2d 443, 449
(Tenn. Ct. App. 1991). As noted by this Court in King v. King, 986 S.W.2d 216, 219 (Tenn. Ct.
App. 1998), when dividing marital property:



The tria court’s goal in every divorce case is to divide the parties
marital estate in a just and equitable manner. The division of the
estate is not rendered inequitable simply because it is not
mathematically equal, Cohen v. Cohen, 937 SW.2d 823, 832 (Tenn.
1996); Ellisv. Ellis, 748 SW.2d 424, 427 (Tenn. 1988), or because
each party did not receive a share of every item of marita property.
Brown v. Brown, 913 SW.2d [163] at 168. . . . In the final analysis,
the justness of a particular division of the marital property and
allocation of marita debt depends on itsfinal results. See Thompson
v. Thompson, 797 SW.2d 599, 604 (Tenn. App. 1990).

The Tria Court carefully considered the relevant factors when determining how to
divide the marital assets and debt. Most, if not all, of the factors weigh in favor or Wife. For
example, Husband' s greater earning potentid is apparent, asishis greater ability to acquire assets
in the future. Husband is approximately five years younger than Wife and he has a significant
educational background, obtained during the marriage, which Wifeislacking. While the division
of the assets certainly was not equal, thisdoes not mean it isinequitable. Fromtherecord before us,
we cannot concludethe Trial Court abused itsdiscretion when it divided the marital property or that
this division was not just and equitable. Therefore, we affirm the Trial Court on this issue.

Next, we consider Husband's challenge to the alimony award. Determinations
concerning the amount and duration of alimony are factually driven and require a balancing of the
various factors contained in Tenn. Code Ann. 8 36-5-101(d)(1). Herrerav. Herrera, 944 SW.2d
379, 387-88 (Tenn. Ct. App. 1996). These factorsinclude:

(A) Therdative earning capacity, obligations, needs, and financial
resources of each party, including income from pension, profit
sharing or retirement plans and all other sources,

(B) Therelative education and training of each party, the ability and
opportunity of each party to secure such education and training, and
the necessity of a party to secure further education and training to
improve such party’s earning capacity to a reasonable level;

(C) Theduration of the marriage;
(D) The ageand mentad condition of each party;
(E) The physical condition of each party, including, but not limited

to, physical disability or incapacity due to a chronic debilitating
disease;



(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian
of aminor child of the marriage;

(G) Theseparateassetsof each party, both rea and personal, tangible
and intangible;

(H) The provisions made with regard to the marital property as
defined in § 36-4-121;

() The standard of living of the parties established during the
marriage;

(J) The extent to which each party has made such tangible and
intangibl e contributions to the marriage as monetary and homemaker
contributions, and tangible and intangibl e contributions by a party to
the education, training or increased earning power of the other party;

(K) Therelative fault of the parties in cases where the court, in its
discretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequencesto each party,
as are necessary to consider the equities between the parties.

Husband is correct in his assertion that under Tennessee law, it is inconsistent to
award both rehabilitative alimony and permanent alimony. Crabtreev. Crabtree, 16 S.W.3d 356,
360 (Tenn. 2000). In the present case, the Trial Court apparently struggled with both the type and
amount of alimony to award to Wife, as shown by the fact that theinitial award waschanged severd
times. In the end, however, the Trial Court awarded only permanent alimony after it determined
Wife could not be rehabilitated sufficiently. We disagree with Husband’ s characterization of the
final award of alimony as both rehabilitative and permanent.

Husband al so argues Wife should not have received permanent alimony. This Court
observed in Anderton v. Anderton, 988 SW.2d 675 (Tenn. Ct. App. 1998):

Tria courts have broad discretion to determine whether spousal
support is needed and, if so, its nature, amount, and duration.
Appellate courts are generally disinclined to second-guess a trial
court's spousal support decision unless it is not supported by the
evidence or is contrary to the public policies reflected in the
applicable statutes.



Id. at 682 (citations omitted). A trial court's determination regarding spousal support generally will
not be altered by this Court unlessthetrial court abused its discretion. See Robertson v. Robertson,
76 SW.3d 337, 342 (Tenn. 2002). Itistheroll of this Court to correct errors below and not to fine
tune atrial court’s decision.

Whileall relevant factors must be considered when setting the amount of an alimony
award, need and the ability to pay arethe critical factors. Robertson, 76 S.W.3d at 342. Discussing
theintent behind alimony, our Supreme Court has held: "the purpose of spousal supportisto aid the
disadvantaged spouse to become and remai n sel f-sufficient and, when economic rehabilitationisnot
feasible, to mitigate the harsh economic realities of divorce." Burlew v. Burlew, 40 S\W.3d 465,
470-71 (Tenn. 2001) (quoting Anderton, 988 SW.2d at 682).

Although "thelegislature hasdemonstrated apreferencefor an award of rehabilitative
alimony[,]" Crabtreev. Crabtree, 16 S.W.3d 356, 358 (Tenn. 2000), the relevant alimony statute,
Tenn. Code Ann. 8 36-5-101(d)(1), does contemplate, under the appropriate circumstances, along-
term award of alimony, or dimony in futuro, providing: “[w]here there is such relative economic
disadvantage and rehabilitation is not feasible in consideration of all relevant factors, . . . then the
court may grant an order for payment of support and maintenance on along-termbasis....” Tenn.
Code Ann. 8 36-5-101(d)(1). "[T]he purpose of [dimony in futuro] isto provide financial support
to a spouse who cannot be rehabilitated.” Burlew, 40 SW.3d at 471.

Whilethe legislature has expressed a preference for rehabilitative dimony in Tenn.
Code Ann. 8§ 36-5-101(d)(1), the record on apped shows, as found by the Tria Court, that Wife's
possibilities to rehabilitate herself are extremely limited. See Tenn. Code Ann. § 36-5-101(d)(2).
The evidence contained in the record does not preponderate against this finding by the Trial Court
or against the Trial Court’s specific finding that “[t]here is no way this lady can be rehabilitated.”
Accordingly, after applying all relevant statutory factorsto thefactsand circumstances shown by the
record, we hold the Trial Court'saward of permanent alimony, as opposed to rehabilitativealimony,
was not an abuse of discretion, and we affirm on thisissue.

Husband’ sfinal issueon appeal concernstheTrial Court’ saward of child support and
itsrefusd to “make specific findings of fact concerning the required number of hours the appellant
husband must work in relation to the 90 hours per week he wasworking at the time of the divorce.”
Husband apparently antici pates having towork areduced number of hoursinthefuture(i.e. lessthan
the 90 hours per week he claims to be working presently).

The child support guidelines (*Guidelines’) provide for a fixed percentage of the
obligor’ s net income to be paid based on the number of children for whom support isowed, in this
case41% for three children. The Guiddinesdefinewhat isto beincluded in grossincome and then
what is to be subtracted to arrive at the obligor’s net income, upon which the percentage of child
support is based. Specifically, the Guidelines defines gross income to include, with certain
exceptions not relevant here, “all income from any source ... whether earned or unearned, and
includes but is not limited to, the following: wages, salaries, commissions, bonuses, overtime
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payments,” etc. Tenn. Comp. R. & Regs. 1240-2-4-.03(3)(a). TheTrial Court set the child support
payments based on Husband’ sincome for 2000. If that income level changesin the future, then the
child support payments can beincreased or decreased as appropriate. See Tenn. Code Ann. 36-5-
101(a)(1). It would not be appropriate for the Trial Court, or this Court, to set future support
payments based on a potentially reduced work schedule for Husband when tha reduced schedule
may never happen or may not occur for several years. Accordingly, we affirm the Trial Court’s
determination with regard to child support payments as well asits refusal to make some holding
concerning the number of hours Husband mus work. Thisissue can be addressed in the future if
circumstances, including Husband' sincome, warrant a change under the Guidelines.

Conclusion

The judgment of the Trial Court isaffirmed, and thiscauseis remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion and for
collection of the costs below. The costs on appea are assessed against the Appellant, Michael
Norman Dube, and his surety.

D. MICHAEL SWINEY, JUDGE



